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Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• 8th Amendment’s “excessive fines” clause now incorporated via the 14th

Amendment and applies to State and local governments.

• Under the Eighth Amendment, “excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted.” Taken together, these 
Clauses place parallel limitations on the power of those entrusted with the criminal-
law function of government. Directly at issue here is the phrase nor excessive fines 
imposed, which limits the government's power to extract payments, whether in 
cash or in kind, as punishment for some offense.

• Civil Asset Forfeiture case – Timbs plead guilty to distributing CDS and was 
sentenced to 5 years of probation plus $1,203 in fines/costs. Maximum fine for 
the offense was $10,000. Timbs’ $42,000 Land Rover was forfeited as well.

• Case remanded to Indiana Supreme Court for further proceedings.

What does this mean for us?
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Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S. 257 
(1989): First case addressing the clause. Held: clause applies to fines “directly 
imposed by, and payable to, the government.” “Fine” is a payment to the 
sovereign as punishment for an offense. Inapplicable to civil punitive damages.

• Austin v. U.S., 509 U.S. 602 (1993): applies when the government uses its power 
to extract payment as punishment regardless of the civil/criminal nature of case. 
Applies to civil asset forfeiture – retribution and deterrence are punishment.

• Alexander v. U.S., 509 U.S. 544 (1993): companion to Austin (criminal forfeiture).

Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• U.S. v. Bajakajian, 524 U.S. 321 (1998): test for excessiveness is rooted in 
proportionality: the magnitude of the fine must bear some relationship to the 
gravity of the offense.

• Adopted the standard from cruel & unusual punishment case law – gross 
disproportionality.

• “Judgments about the appropriate punishment for an offense belong in the first 
instance to the legislature”. “Judicial determination regarding the gravity of a 
particular criminal offense [is] inherently imprecise”.

• Court has largely deferred to legislative judgment in this area, policing only 
punishments that are grossly disproportionate.
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Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• U.S. v. Bajakajian, 524 U.S. 321 (1998)

• Review individual culpability and societal harm:
• Was the harm an injury to the government or the public? “Failure to report his currency 

affected only one party, the Government, and in a relatively minor way. There was no fraud on 
the United States, and respondent caused no loss to the public fisc. Had his crime gone 
undetected, the Government would have been deprived only of the information that $357,144 
had left the country.”

• Was the Defendant within the class of persons for whom the law was principally 
designed? “It is impossible to conclude … that the harm respondent caused is anywhere near 
30 times greater than that caused by a hypothetical drug dealer who willfully fails to report 
taking $12,000 out of the country in order to purchase drugs.”

• Was the crime a serious crime as evidenced by the maximum punishment? “The 
maximum penalties that could have been imposed under the Sentencing Guidelines, a 6–month 
sentence and a $5,000 fine, confirm a minimal level of culpability and are dwarfed by the 
$357,144 forfeiture sought by the Government.”

Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• U.S. v. Bajakajian, 524 U.S. 321 (1998)

• How disproportionate is “grossly” disproportionate? No answer.

• 67x the maximum is too much: Comparing the gravity of respondent's crime with 
the $357,144 forfeiture the Government seeks, we conclude that such a forfeiture 
would be grossly disproportional to the gravity of his offense. It is larger than the 
$5,000 fine imposed by the District Court by many orders of magnitude, and it bears 
no articulable correlation to any injury suffered by the Government.

• “No articulable correlation”
• If the government had explained why the forfeiture served important state interests (that 

there was a correlation between the sanction imposed and the gravity of the offense) might 
the result have been different?

• Does proportionality merely require that sanctions further the end of punishment instead of 
being unnecessary / gratuitous when measured against the purposes of punishment?
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Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• U.S. v. Bajakajian, 524 U.S. 321 (1998)

• Unanswered: whether ability pay is relevant to the constitutional analysis. 

• See Browning-Ferris (O’Connor, with Stevens, concurring in part): Some … 
argue that the wealth of a defendant should not, as a constitutional matter, be 
taken into account … This argument fails because the Excessive Fines Clause is 
only a substantive ceiling on the amount of a monetary sanction, and not an 
economic primer on what factors best further the goals of punishment and 
deterrence. … The 8th Amendment does not incorporate the views of the Law 
and Economics School. ... [The] Magna Carta only required that an amercement 
be proportionate and not destroy a person's livelihood. … Blackstone remarked 
that the “quantum, in particular, of pecuniary fines neither can, nor ought to be, 
ascertained by any invariable law. The value of money itself changes from a 
thousand causes; and at all events, what is ruin to one man's fortune, may be a 
matter of indifference to another's.”

Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• Ginsburg’s Opinion in Timbs included the following passage:

For good reason, the protection against excessive fines has been a constant 
shield throughout Anglo-American history: Exorbitant tolls undermine other 
constitutional liberties. Excessive fines can be used, for example, to retaliate 
against or chill the speech of political enemies… Even absent a political motive, 
fines may be employed “in a measure out of accord with the penal goals of 
retribution and deterrence,” for “fines are a source of revenue,” while other forms 
of punishment “cost a State money.” Harmelin v. Michigan, 501 U.S. 957, 979, n. 
9, 111 S.Ct. 2680, 115 L.Ed.2d 836 (1991) (opinion of Scalia, J.) (“it makes sense to 
scrutinize governmental action more closely when the State stands to benefit”). 
This concern is scarcely hypothetical. See Brief for American Civil Liberties Union 
et al. as Amici Curiae 7 (“Perhaps because they are politically easier to impose 
than generally applicable taxes, state and local governments nationwide 
increasingly depend heavily on fines and fees as a source of general revenue.”). 
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Timbs v. Indiana, 589 U.S. _, 139 S.Ct. 682 (2019)

• Application to Municipal Courts:
• Where the sentence imposed stays within the confines of the maximum penalty imposed by 

law – ordinance and within the constraints imposed on us by the legislature – the sentence is 
shielded from an 8th Amendment challenge.

• Creative sentences, even when costing the Defendant much more money than the maximum 
fine allows, are not likely to violate the 8th Amendment. The Court explained in Browning-
Ferris that a “fine” is a payment “directly imposed by, and payable to, the government.”

• Fines which exceed the caps imposed by law also not likely to offend the 8th Amendment. 
The penalty in Bajakajian is the only one ever overturned by the Court and was 67x larger 
than the maximum.

• Timbs ruling was just about incorporation, and the case remanded back to State Court to 
determine if a penalty more than 4x the maximum was “excessive”.

OK Constitution, Art. II, §9

• Excessive bail shall not be required, nor excessive fines imposed, nor cruel or 
unusual punishments inflicted.

• Ex parte Meyers, 1933 OK CR 84, 24 P.2d 1011: “A large discretion is vested in the 
Legislature in the fixing of penalties designed to prevent the commission of certain 
prohibited acts; and a penalty imposed by statute will not be held unconstitutional 
as excessive, unless it is so excessive as to shock the sense of mankind.”

• Oklahoma Court of Criminal Appeals has never found a fine that was imposed to 
be “so excessive as to shock the sense of mankind.”

• Fine in excess of legal maximum might violate Art. II, §9, but not if he does not 
pay it and it is later vacated by the Court. Taylor v. City of Bixby, 2018 OK CIV APP 
18, 415 P.3d 537.
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Equal Protection Refresher

• Williams v. Illinois, 399 US 235 (1970): Equal Protection violation to incarcerate a 
poor person in excess of the maximum time already served strictly because they 
could not pay.

• Tate v. Short, 401 U.S. 395 (1971): Equal Protection violation to require 
immediate payment or face incarceration. Imprisonment to collect a fine serves 
no penal purpose.

• Bearden v. Georgia, 461 U.S. 660 (1983): Equal Protection violation to revoke 
probation for failure to pay without determining whether petitioner had made 
bona fide efforts to pay or that adequate punishments did not exist.

• McGee v. OKC, 1988 OK CR 173: Equal Protection violation when ability to pay is 
used as a deciding factor in sentencing. State Constitution violated, however, 
when inability to pay costs in deferred used to accelerate DUI sentence.

Equal Protection Refresher

• Failing to pay is not the same as being unable to pay. Compare:

• Houston v. State, 1979 OK CR 17, 591 P.2d 310: “It appears the appellant was 
not unable to make restitution, but rather chose not to find employment to 
enable him to do so.”

• Sparks v. State, 1987 OK CR 247, 745 P.2d 751: “None of the circumstances 
supporting the inference of a willful failure to pay restitution that were apparent 
in Houston, are present in this case. … appellant was making good faith efforts 
to comply…”

• Williams v. State, 1988 OK CR 221, 762 P.2d 983: Present indigency does not 
mean that indigency will persist. As such, no duty to waive costs or fine at 
sentencing based on present indigency if Court reasonably believes Defendant 
could pay in the future if given adequate time. (but must review in the future).
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Equal Protection Refresher

• Nesbitt v. State, 2011 OK CR 19, 255 P.3d 435: Court can waive costs mandated by 
statute “upon good cause shown by the indigent person.”

• Turner v. Rogers, 564 U.S. 431 (2011): Procedural Requirements:

1. Notice to Defendant that his “ability to pay” is the issue;

2. Use of a form (or equivalent) to elicit financial information;

3. Due process hearing held on ability to pay; and

4. An express finding by Court on ability to pay

• Rule 8 (Rules 8.1 to 8.8) provide this process

Equal Protection Refresher

• Rule 8.1: Must hold hearing on ability to immediately pay

• Rule 8.2: Can jail a person who can pay but fails to do so

• Rule 8.3: Person who cannot pay full amount immediately but could pay in 
instalments must be given that option

• Rule 8.4: Person failing to make installment payment must be given an 
opportunity to be heard as to why

• Rule 8.5: If unable to pay due to poverty or disability: either waive the 
installment (or total) OR set a return date

• Rule 8.6: Can jail for failing to pay or appear
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Warrantless Arrests and the 48 Hour Rule

• County of Riverside v. McLaughlin, 500 U.S. 44 (1991): where an arrest is made 
without a warrant issued by a Judge upon a finding of probable cause, the 
arrestee is entitled to a judicial review and determination on whether probable 
cause exists within a reasonable amount of time, not to exceed 48 hours.

• Shadwick v. City of Tampa, 407 U.S. 345 (1972): probable cause review must be 
by a Judge – someone independent of the police and prosecution.

• Gerstein v. Pugh, 420 U.S. 103 (1975): A person arrested under a warrant issued 
by a Judge would have received a prior judicial determination of probable cause.

• Failure to Pay vs. Failure to Comply vs. Failure to Appear:
• New Charge or tied to Old Charge?

• Tied to Old Charge? If failure to pay is the charge then there must be probable cause to 
believe the person’s failure to willful. If failure to comply/appear at a hearing they promised 
to appear at, then the charge isn’t for non-payment.

Creative Sentencing

• Empower: Ask the Defendant to propose a plan.

• Community Service: How many hours can they work (week, month), and where?

• Unemployed: What’s their plan? How are they living? Where have they applied?

• One of Many: what other Courts do they owe money to?

• Suddenly you can’t pay: What has changed since you were here last?

• Remember Bajakajian: consider the harm brought on by the crime – was it a 
crime against the Court or a crime against the community?

• Pay to Waive: Defendant may be less likely to pay when the total is unreachable. 
Offer to waive balance if X payments are made within Y timeframe.
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Financial Information to Solicit

 Post Conviction/Plea: Defendant contest ability to pay?

 Sentencing: Gather Information on Ability to Pay
Under Oath or Affirmation (Form)

 Evaluation: Income / Ability to Earn; Expenses

 Options: Pay Up Front?
Pay Over Time?
Alternatives to Money?
Waive all or portion?

 Document

 Re-Evaluate until paid

Financial Information to Solicit

• Money Coming In:

 Cash on Hand

 Bank Accounts and Balances

 Current Employment & Pay

 If Unemployed: 

 Able to work?

 Employment History including Pay

 Proof of Job Applications

 Child Support

 Supplemental Income

 Litigation

 Investments

 Are they a Dependent?

 Income of Spouse, Partner, Co-Tenant 
(re: when considering shared 
expenses) 
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Financial Information to Solicit

• Money Going Out:

 Rent/Mortgage

 Credit Card Balances

 Monthly expenses (Utilities, Food, 
Clothing, Laundry, Newspaper, Books, 
School Supplies, Medical/Rx, 
Insurance, Car Payment / 
Transportation, Charitable, etc)

 Child Support

 Child Care

 Litigation and Judgments

 Criminal Judgments 


