
PREEMPTION: BASIC TERMS AND CONCEPTS 

 

Preemption: Legislative action by a superior sovereign (federal or state government) that expressly or 

impliedly precludes or displaces regulation of a particular subject or activity by a subordinate entity (state, 

county, municipal government) that is properly within the jurisdiction of said sovereign. 

 

Federal Preemption emanates from Article VI, §2 of the United States Constitution ("supremacy 

clause") which provides that Congress may enact laws that preclude state or local regulation on the 

same subject as long as it is acting within the scope of its authority under Article I, §8. The origin of 

this interpretation by the United States Supreme Court can be traced to early decisions defining the 

scope of federal power including McCulloch v. Maryland, 17 U.S. 316 (1819) and Gibbons v. 

Odgen, 22 U.S. 1 (1824).  However, the doctrine as it is applied today is largely a byproduct of the 

proliferation of federal regulation beginning in the 1970's.1  It is important to note that Congress can 

also delegate to a federal agency the power to preempt state requirements when it adopts enabling 

legislation in a particular field. Chevron Oil USA Inc. v. Natural Resources Defense Council, 467 

U.S. 837 (1984).    

 

State Preemption in contrast, is premised upon interpretations of state constitutional provisions 

which hold that local governments possess only those powers delegated by the state legislature.  Or, 

as more eloquently stated by Professor Maurice H. Merrill: "The great weight of American authority 

proclaims that 'municipalities have in inherent right of self-government which is beyond the 

legislative control of the state,' and that 'the state may withhold, grant or withdraw powers or 

privileges as it sees fit.'"2    

  

Express Preemption: A statutory provision and/or legislative findings that explicitly declares state law 

(or local law) shall be preempted.  Whenever the statute explicitly provides for exclusivity subordinate 

governments cannot interfere by prescribing additional or auxiliary regulations regardless of whether such 

regulations complement or further the statutory objective. The statutory provision claiming preemption 

often includes additional language describing how the subject matter falls exclusively within the realm of 

federal or state authority. 

 

Implied Preemption: A statute that comprehensively regulates subject matter but is silent or ambiguous 

regarding legislative intent to preempt. There are two basic sub-categories of implied preemption: 

 

Field Preemption is the most common and occurs whenever a statute so pervasively regulates that it 

effectively creates an inference that there is no room for supplementation by any other jurisdiction 

(hence the often used term that a statute "occupies the field").  A variation of field preemption holds 

that federal or state interest in a particular regulatory area may be so significant that it precludes 

other jurisdictions from entering the realm. 

 

Conflict Preemption exists whenever a statute does not provide for preemption and does not 

pervasively regulate subject matter, but a state or local law stands as an "obstacle" to the 

accomplishment of a legislatively-mandated objective. Conflict preemption may also be found 

whenever it is "physically impossible" to comply with statutes, regulations or ordinances from 

different jurisdictions that govern the same subject matter. 
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Punitive Preemption: Statutory provision that actually imposes civil or criminal penalties to punish 

members of a governing body for legislating subject matter that a superior sovereign has deemed "off-

limits" to other sovereigns because it has elected to exercise exclusive jurisdiction. 

             

Anti-Commandeering Doctrine: Federal government cannot require states or state officials to adopt or 

enforce federal law. Based loosely upon the Tenth Amendment and an interpretation of federalism 

principles.  

 

Dillon's Rule: "Mr. Dillon, in his work on Municipal Corporations (1 Mun. Corp. [3d Ed.] p. 115), says: 

'It is a general and undisputed proposition of law that a municipal corporation possesses and can exercise 

the following powers, and no other: First, those granted in express words; second, those necessarily or 

fairly implied in or incident to the powers expressly granted; third, those essential to the declared objects 

and purposes of the corporation,—not simply convenient, but indispensable. Any fair, reasonable doubt 

concerning the existence of power is resolved by the court against the corporation, and the power is 

denied. Of every municipal corporation, the charter or statute by which it was created is its organic act. 

Neither the corporation not its officers can do any act or make any contract or incur any liability not 

authorized thereby. All acts beyond the scope of the powers granted are void.'" In re Gribben, 47 Pac. 

1074 (1897). Over time, Oklahoma courts have refined this rule: "Cities and towns, have no inherent 

power or authority, but possess, and can exercise, only those powers granted in express words or 

necessarily or fairly implied or incidental to the powers expressly granted."  Shipp v. Southeastern 

Industries Authority, 498 P.2d 1395(1972), citing  Development Industries, Inc., v. City of Norman, 412 

P.2d 953 (1966) and  Johnson v. Conner et al, 236 P.2d 987 (1951).  

 

Constitutional Home Rule: "A city charter draws its legal vitality from Art. 18, § 3(a), Okl. Const.  and 

from the implementing provisions of 11 O.S.1981 § 13-101.   It has the force of a city's fundamental law.   

Municipal ordinances are legislative acts of the city's governing body and have the same effect within the 

corporate limits as a state statute. A city charter supersedes state law only when it affects a subject that is 

deemed to lie exclusively within municipal concern.   A conflict between a state enactment and a 

municipal charter or ordinance may be found to exist when both contain either express or implied 

conditions that are inconsistent and irreconcilable with one another. If one is silent on the issue and the 

other speaks to it, there can be no conflict."  Vinson v. Medley, 737 P.2d 932 (1987).   

 

An earlier decision questioned Dillon's Rule in the context of a home rule municipality: "Within the 

limitations prescribed by the Constitution, it was clearly the intent of the framers of the Constitution to 

delegate local self-government to cities under a charter form of government in a larger measure and to a 

greater extent than is accorded cities existing under general law. Under the general laws of this state 

municipal corporations are vested with local police powers delegated to them by statute, specifically 

expressed or necessarily implied. Cities may make and enforce within their limits all such local police, 

sanitary, and other regulations as are calculated to promote the health, sanitation, comfort, convenience, 

and welfare of the community, not in conflict with the Constitution and general laws. If cities existing 

under general laws have these powers, cities existing under special charters may have all these and more, 

depending upon the provisions of the charter…. Even if the Legislature should hereafter, by general law, 

specifically prohibit…[something]… the lawmaking body of the city might still legislate upon the same 

subject so long as it did so without being in conflict with the general law. In other words, a municipality 

may move in the same direction as the Legislature, but not contrary to nor in an opposite direction." 

Blackledge v. Jones, 41 P.2d 649 (1935). 

 

An old Oklahoma Court of Criminal Appeals opinion expresses the view that a city operating under a 

charter "is not exercising powers delegated to it by some other legislative body; but it derives all of its 

powers by a grant of authority directly from the sovereignty itself" and "stands therefore, upon a very 

different footing from those municipalities which possess only a delegation of delegated power." Ex parte 



Simmons, 115 P. 380, 381 (Okla. Crim. App. 1911).  While recognition that home rule is the product of 

an express grant from the same sovereign as the state (the people) is significant, one should not conclude 

that imperium in imperio is alive and well in Oklahoma. Several decisions resolving conflicts between 

state zoning statutes and general charter grants of authority to regulate land use and zoning have all but 

laid this argument to rest.  Homeowners For Fair Zoning v. City of Tulsa, 123 P. 3d 67 (Okla. Civ. App. 

2005); Development Industries Inc., v. City of Norman, 412 P. 2d 953 (1966). 

 

Municipal Concern: Oklahoma courts have avoided adoption of a bright line rule as to what matters are 

"purely municipal," opting instead to subject such questions to a "wider public interest" analysis. Several 

opinions quote a passage from Dr. Merrill's 1952 work on home rule in Oklahoma: "It is not any single 

thing upon which we are to concentrate our attention. Rather, we are to take in to account all the factors 

which center around the particular exercise of power and strike a balance to determine whether we can 

say there is a public interest “wider” than a purely municipal interest. This we cannot do by a rule of 

thumb, but by balancing the interests affected by the matter under consideration. It is this over-all 

consideration of factors involved which offers the best way to a satisfactory explanation of the otherwise 

oft perplexing course of decision."3 
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